Agenda Item No 13

G2

Renfrewshire
Council

To: Planning and Property Policy Board
On: 25 August 2015

Report by: Director of Development and Housing Services

Heading: Update on Statutory Appeals & Judicial Review — Renfrewshire
Local Development Plan and Braehead Planning Application

1. Summary

1.1. This report seeks to update the Board on statutory appeals lodged with the
Court of Session challenging the validity of the Adopted Renfrewshire Local
Development Plan (LDP) and the outcome of the Judicial Review of the
planning consent granted for Braehead.

2. Recommendations
2.1 It is recommended that the Board:

(1) Notes the update in relation to the Statutory Appeals and Judicial
Review submitted to the Court of Session.

(i) Notes the effect of the ruling of the Court of Session on the Adopted
Renfrewshire Local Development Plan and the consent issued in
relation to Application 13/0049/PP.

3. Statutory Appeals — Local Development Plan

3.1. On 11 November 2014 the Planning and Property Policy Board agreed to
defend statutory appeals in relation to the Renfrewshire Local Development
Plan which were lodged in the Court of Session by the following parties:



3.2.

3.3

3.4

3.5

3.6

4.1

4.2

4.3

4.4

() Retail Property Holdings Limited (“RPHL”), owners of Silverburn
Shopping Centre. This appeal related to Braehead’'s Town Centre
status in the Local Development Plan; and

(it) Mr Stuart McGregor. This appeal relates to needs of Gypsies and
Travellers.

The appeal by RPHL in relation to Braehead being designated as a Town
Centre was heard in the Court of Session from 23 to 25 June 2015.
Submissions were made by RPHL, the Council, the Scottish Government and
Intu Properties PLC (owners of Braehead).

The appeal was allowed and the sections in the Local Development Plan that
refer to Braehead as a Town Centre have been quashed by the Court. The
consequence of this is that certain parts of the Local Development Plan have
been deleted from the Plan.

Under current Planning legislation an Adopted Local Development Plan
cannot be amended by a Council in light of the Court’s ruling. The Local
Development Plan is therefore partially quashed and will remain in that format
until a fresh Local Development Plan is brought forward in accordance with
the legislation.

The written reasons for the Court’s decision are still awaited but Appendix 1 is
a copy of the Court’s order and Appendix 2 provides details to the Board on
the effect of the Court’s ruling on the Adopted Local Development Plan.

The appeal by Mr Stuart McGregor, in relation to the needs of Gypsies and
Travellers in the LDP is currently temporarily sisted. Dates for a full hearing in
this appeal have not yet been fixed.

Judicial Review — Braehead Planning Consent

Separately from their appeal against the Local Development Plan, a petition
for Judicial Review of the Council’s decision to grant planning permission in
principle (13/0049/PP) for the development at Braehead was also lodged in
the Court of Session by RPHL.

The petition for Judicial Review was timetabled to be heard in the Court of
Session on 7, 8 and 9 July 2015. However, after taking advice of Senior
Counsel following the judgement by the Court which quashed Braehead’s
Town Centre status in the Local Development Plan, it was considered
unadvisable to proceed to defend the petition for Judicial Review of
Braehead’s planning consent.

As such the petition for Judicial Review was unopposed by both the Council
and Intu Properties PLC. No expenses were due to or by the Council in
relation to conceding this petition.

The effect of conceding the petition for Judicial Review is that the approved
planning consent no longer stands. It is as though the Board did not reach a
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4.5

5.1

5.2

5.3

5.4

decision on the planning application. The planning application is ‘revived’ and
requires to be determined afresh. When reaching a decision on the
application, account will require to be taken of the change in circumstances
following the quashing of the part of Local Development Plan that related to
Braehead’s Town Centre status.

The concession of the petition for Judicial Review does not alter the Council’s
support for Braehead achieving Town Centre status in the future, nor its
support for Braehead’'s further evolution and development as a Strategic
Centre.

Next Steps

In relation to the Local Development Plan, the Court’s written reasons for its
decision in the RPHL appeal against the Local Development Plan is awaited.
An appeal from a decision of the Court of Session in this appeal can be made
to the Supreme Court of the United Kingdom. Once the Court’s written reasons
for its decision are received, Senior Counsel’s opinion will be sought on the
prospects of success in appealing to the Supreme Court.

The Renfrewshire Local Development Plan remains the adopted plan against
which all planning applications will continue to be assessed and determined.
The Court’s decision in RPHL'’s appeal against the Local Development Plan will
be a material consideration when considering planning proposals and
applications in and around Braehead centre.

The Board should also note that an opportunity to review the status for
Braehead will be available through the Glasgow & Clyde Valley Strategic
Development Plan, now known as “Clydeplan”, which will reach its Proposed
Plan stage in January 2016.

The Board will be kept up to date with the progress on the remaining statutory
appeal from Mr McGregor through further reports.

Implications of the Report

1.

2.

Financial — None

HR & Organisational Development — None

Community Planning —

Jobs and Economy — The LDP is a key document in establishing a land use

framework for supporting, encouraging and delivering economic development
in Renfrewshire through investment and are regeneration.

Legal - The nature of the challenges are as detailed in the report.
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5. Property/Assets — None.
6. Information Technology - None
7. Equality & Human Rights

(@) The Recommendations contained within this report have been assessed in
relation to their impact on equalities and human rights. No negative impacts
on equality groups or potential for infringement of individuals’ human rights
have been identified arising from the recommendations contained in the report
because it is for noting only. If required following implementation, the actual
impact of the recommendations and the mitigating actions will be reviewed
and monitored, and the results of the assessment will be published on the
Council’'s website.

8. Health & Safety — None
9. Procurement — None
10. Risk — None

11. Privacy Impact — None

List of Background Papers

(@) None

Author The contact officer within the service is Sharon Marklow, Assistant Manager
(Policy), 0141 618 7835, email: Sharon.marklow@renfrewshire.gov.uk



XA136/14 Retail Property Holdings Ltd Ag A Dec Of Renfrewshire
Burness Paull LLP Brodies LLP

Edinburgh 25 June 2015 Lord Eassie
Lord Menzies

Lord Malcolm

Act: Martin QC., Burnet
Alt: Mure Q.C. first respondents
Findlay second respondents

Thompson QC, Smith Interested Party

The Lords, having heard counsel on the Summar Roll, on the unopposed

motion of the Interested Party, allow the inventory of productions for the
Interested Party, no.24 of process, to be received late; Thereafter, having
heard submissions, for the reasons to be given in writing at a later date, allow
the appeal, quash in part the Renfrewshire Local Development Plan 2014
adopted by Renfrewshire Council on 28 August, 2014 insofar as it designates
Braehead centre as a “town centre” and accordingly direct that the passages
in the said Plan detailed in the appendix to this interlocutor shall be treated as
delete; Continue the appeal on all question of expenses until after the opinion

or opinions are available.
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XA136/14
Burness Paull LLP

Retail Property Holdings Ltd Ag A Dec Of Renfrewshire
Brodies LLP

APPENDIX

The provisions of the Renfrewshire Local Development Plan 2014 specified in the
table below shall be held to be delete:

Page n° | Location of the provision on the | Text to be deleted
page

[11] In Figure 9, in the entry for “Old The word “Town” where it
Govan Road, Braehead” and in the appears in each of the fourth
right-hand paragraph (under the and sixth lines respectively
column headed at the top
“Opportunities™)

[14] In the leftmost column, under the The word “Town”, appearing
subheading “Strategic Centres” between “Strategic “ and
occurring below the heading “Centres” in the second line
“Renfrewshire’s Network of Centres”

[14] In the first paragraph to be found The first and fourth sentences
under the heading “Clyde Riverside —

Braehead, Renfrew, Erskine,
Bishopton”, located in the second
column from the left

[14] In the final sentence of the third The word “its”, where it first
paragraph under the heading occurs, and thereafter the words
referred to in the preceding entry in “to reflect its
this table (located in the third column | Identification as a new town
from the left) centre in Renfrewshire”

[16] Figure 11: in the leftmost column, The word “Town”, where it
under the heading “Strategic appears between “Braehead” and
Centres” “Centre”

[16] Figure 11: in the third column of text | The word “the”, occurring in the
from the left (under the column first sentence
"Challenges/Opportunities™ in the
paragraph laterally appropriated to
the entry for Braehead , referred to
in the immediately preceding
entry

{16} Figure 11: in the far right hand The word “Town”, occurring

Author: creid
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XA136/14

Retail Property Holdings Ltd Ag A Dec Of Renfrewshire

Burness Paull LLP

Brodies LLP

column, at the foot of the page, in
the paragraph

appropriated to “Braehead Retalil
Park”

between “Braehead” and
“Centre” in the first line

[17] Figure 12: in the key to the plan The word “Town” in the three
constituting the figure entries in the key in which it
occurs.
[5] Figure 4: Spatial Strategy As applied to the location

“Braehead” at the right hand side
of the figure, the circular icon or
symbol which is defined in the
Key to the figure as “Strategic
Town Centre”
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